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United States District Court,
District of Columbia.
Jamal J. KIFAFI, individually and on behalf of all
others similarly situated, Plaintiff,
V.
HILTON HOTELS RETIREMENT PLAN, et al.,
Defendants.

Civil Action No. 98-1517(CKK).
Aug. 31, 2011.

Background: Participant in defined benefit pension
plan brought class action against plan and plan ad-
ministrators, alleging violations of Employee Re-
tirement Income Security Act (ERISA). After par-
tial summary judgment finding violation of
ERISA's anti-backloading provision and violation
of plan's vesting provisions, 616 F.Supp.2d 7, and,
736 F.Supp.2d 64, determination with respect to
certain remedies, the District Court ordered addi-
tional briefing regarding final equitable relief.

Holdings: The District  Court, Colleen
Kollar-Kotelly, J., held that:

(1) court set remedy for backloading violation;

(2) offsets based on participants’ concurrent periods
of labor union service were not in violation of
ERISA's anti-backloading rules;

(3) award of vesting service was not required for
certain salaried participants; and

(4) compound, rather than simple, prejudgment in-
terest was appropriate.

So ordered.
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Appropriate equitable remedy for violation of
ERISA's anti-backloading provision was to amend
pension plan's benefits formula by capping the so-
cial security offset. Employee Retirement Income
Security Act of 1974, § 502(a)(3), 29 U.S.CA. §
1132(a)(3).
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231HVII Pension and Benefit Plans
231HVII(H) Coverage and Benefits of Par-
ticular Types of Plans
231HK557 Pension and Retirement Plans
231Hk563 Amount of Benefit and
Form of Distribution
231Hk563(5) k. Deductions and
offsets. Most Cited Cases
Pension plan benefit offsets based on parti-
cipants' concurrent periods of labor union service
were not in violation of ERISA's anti-backloading
rules. Employee Retirement Income Security Act of
1974, § 204(b)(1), 29 U.S.C.A. § 1054(b)(1).
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231H Labor and Employment
231HVII Pension and Benefit Plans
231HVII(G) Eligibility, Participation, and
Coverage
231Hk546 Vesting
231Hk548 k. Pension plans. Most
Cited Cases
District Court would not require defined bene-
fit pension plan administrator to award vesting ser-
vice credit to at least 58 plan participants who were
identified as salaried employees, in participants
class action, alleging violation of ERISA's vesting
provisions, absent showing that employer's recor-
ded hours used by administrator for those parti-
cipants were incorrect. Employee Retirement In-
come Security Act of 1974, 88 2, 203(b)(1),
204(b)(1), 29 U.S.C.A. 88 1001, 1053(b)(1),
1054(b)(1); 29 C.F.R. § 2530.200b-1.
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219 Interest
219111 Time and Computation
219k60 k. Compound interest. Most Cited
Cases
The determination whether to award simple or
compound interest is a matter largely within the
discretion of the district court.

[11] Interest 219 €60

219 Interest
219111 Time and Computation
219k60 k. Compound interest. Most Cited

Cases

Compound, rather than simple, prejudgment in-
terest would be awarded at 6% statutory rate to par-
ticipants in defined benefits pension plan, in ERISA
class action, for violation of ERISA's vesting and
anti-backloading provisions; compound interest was
most appropriate mechanism for ensuring adequate
relief for participants who were denied benefits for
many years. Employee Retirement Income Security
Act of 1974, 88§ 203(b)(1), 204(b)(1), 29 U.S.C.A.
88 1053(b)(1), 1054(b)(1).

*27 Allison C. Pienta, Stephen Robert Bruce,
Stephen R. Bruce Law Offices, Washington, DC,
for Plaintiff.

Andrew M. Lacy, Thomas C. Rice, Simpson Thach-
er & Bartlett, LLP, Washington, DC, Jonathan K.
Youngwood, Simpson Thacher & Bartlett LLP,
New York, NY, for Defendants.

MEMORANDUM OPINION

COLLEEN KOLLAR-KOTELLY, District Judge.

This action is brought by Plaintiff Jamal J. Ki-
fafi, on behalf of himself and similarly situated in-
dividuals, to recover for violations of the Employee
Retirement Income Security Act of 1974, as
amended (“ERISA”), 29 U.S.C. 88 1001 et seq., in
the Hilton Hotels Retirement Plan (the “Plan”). De-
fendants are the Plan, the individual members of the
Committee of the Plan, the Hilton Hotels Corpora-
tion, and individual Hilton officers or directors
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(collectively, “Defendants” or “Hilton”). On May
15, 2009, this Court granted-in-part Plaintiff's mo-
tion for summary judgment, finding that Defend-
ants had violated ERISA's anti-backloading provi-
sion, 29 U.S.C. § 1054(b)(1), and had violated the
Plan's vesting provisions with respect to the rights
of four certified subclasses. See Kifafi v. Hilton Ho-
tels Retirement Plan, 616 F.Supp.2d 7
(D.D.C.2009). Having found that Defendants viol-
ated ERISA, the Court ordered the parties to submit
briefs regarding the equitable relief appropriate to
remedy the violations. On September 7, 2010, the
Court issued a ruling that addressed the parties' pro-
posed remedies. See Kifafi v. Hilton Hotels Retire-
ment Plan, 736 F.Supp.2d 64 (D.D.C.2010).
Among other things, the Court endorsed Defend-
ants plan to remedy the backloading violation by
amending the Plan's benefits formula and ordered
Hilton to search its corporate records for informa-
tion relating to class members' union service, which
must be credited for vesting purposes. Following
the Court's ruling, the parties submitted additional
briefs regarding final equitable relief.

The Court held a hearing on July 28 and 29,
2011 to address the remaining remedial issues. Fol-
lowing the hearing, the parties submitted additional
briefing regarding two discrete issues that were
raised at the hearing. This Memorandum Opinion
sets forth the Court's rulings and incorporates the
discussion held on the record during the hearing.
The rulings described below reflect the Court's
judgment and discretion about the proper scope of
equitable relief for the ERISA violations previously
found by the Court.

. BACKGROUND

The history of the case is most thoroughly laid
out in the Court's prior opinions, most significantly
its opinion on summary*28 judgment, see Kifafi v.
Hilton Hotels Retirement Plan, 616 F.Supp.2d 7
(D.D.C.2009), and its most recent opinion regard-
ing equitable remedies, see Kifafi v. Hilton Hotels
Retirement Plan, 736 F.Supp.2d 64 (D.D.C.2010).
The Court assumes familiarity with these opinions.
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Nevertheless, the Court shall review the facts of
this case insofar as they are relevant to the issues
discussed herein.

[1] The Hilton Hotels Retirement Plan (the
“Plan”) is a defined benefit pension plan subject to
ERISA. Benefits under the Plan accrue according to
a formula based on an employee's average com-
pensation and years of service, with an offset for
the employee's Social Security benefits. See 616
F.Supp.2d at 13-14. ERISA prevents employers
from “backloading” benefits, i.e., using a benefit
accrual formula that postpones the bulk of an em-
ployee's accrual to his later years of service. Id. at
11. In order to prevent backloading, ERISA re-
quires defined benefit plans to satisfy one of three
alternative minimum accrual rules, known as the
“3% rule,” the “133 1/3% rule,” and the “fractional
rule.” Id. at 11-12; see 29 U.S.C. § 1054(b)(1). Be-
ginning in 1976 and continuing until 1999, the Plan
contained an accrual schedule that was supposed to
comply with ERISA's “133 1/3% rule.” 616
F.Supp.2d at 14. In 1999, after this lawsuit was
filed, Hilton amended the Plan's benefit accrual for-
mula seeking to comply with the fractional rule. Id.
at 16. The 1999 amendment (Amendment 1999-1)
also changed two unrelated aspects of the Plan that
lowered benefits for participants. Id. Following
briefing on summary judgment, this Court held that
the pre-amendment Plan failed to comply with any
of the three minimum accrual rules and that the pre-
amendment Plan was required to comply with the
133 1/3% rule. 1d. at 24. The Court concluded that
“the Plan's participants are entitled to receive the
benefits they would have accrued had the Plan com-
plied with the 133 1/3% rule.” 1d. at 24. The Court
also concluded that the 1999 amendment to the Plan
did not moot the ERISA violation found by the
Court. Id. at 25-28. The Court's ruling applies to a
certified class of current and former Hilton employ-
ees (the “ benefit-accrual class’).

FN1. The benefit-accrual class is defined
as follows:

al former and current employees of

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Hilton Hotels Corporation who were em-
ployed by Hilton Hotels Corporation
after January 1, 1976 and have, or may
obtain, a vested right to pension benefits
from the Hilton Hotels Retirement Plan,
and whose Hilton Hotels' pension bene-
fits have been, or will be, reduced as a
result of the Defendants' failure to ac-
crue retirement benefits at the annual
rates that ERISA requires.

Kifafi v. Hilton Hotels Retirement Plan,
189 F.R.D. 174, 176 (D.D.C.1999).

[2][3] The Court also found that Defendants
had violated ERISA with respect to the vesting of
benefits under the Plan, i.e., the time of service re-
quired for an employee to obtain a right to his or
her accrued benefits. Employees who termin-
ated after January 1, 1989 need five years of service
to become vested; employees who terminated prior
to that date needed ten years of service. ERISA re-
quires employers to count all of an employee's
years of *29 service for calculating his or her years
toward vesting, even if they occur prior to particip-
ation in the retirement plan. 29 U.S.C. § 1053(b)(1)
; 616 F.Supp.2d at 12. ERISA generally requires an
employee with 1000 hours of service during a
twelve-month period to be credited with one year of
service. 29 C.F.R. § 2530.200b—1. In calculating
the 1000 hours of service, the employer must count
not only hours worked but also hours “during which
no duties are performed ... due to vacation, holiday,
illness, incapacity ... layoff, jury duty, military duty
or leave of absence.” Id. § 2530.200b—2(a). If an
employer's existing records do not allow it to prop-
erly calculate an employee's hours of service, the
employer may “use a permitted equivalenc[y].” Id.
§ 2530.200b—-3(a). One such equivalency focuses
on “hours worked,” in which an employee who
works 870 hours is credited with 1000 hours of ser-
vice. Id. § 2530.200b-3(d).

FN2. As the Court previously explained,
vesting and accrual are distinct but related
concepts. 616 F.Supp.2d at 10. “Vesting”
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concerns when an employee has a right to
a pension, whereas “accrua” refers to the
amount of benefits to which an employee
is entitled. Id. at 10-11. “Because ‘vesting
is tied to length of employment’ and the
accrual of benefits ‘ depends upon particip-
ation in the plan,’ it is possible for employ-
ees to ‘earn credit toward vesting without
accumulating any pension benefits.” " Id.
at 11 (quoting Holt v. Winpisinger, 811
F.2d 1532, 1537 (D.C.Cir.1987)).

Beginning in 1976 and continuing until the
Plan was amended in December 2002, Hilton ap-
plied the 1000 hours standard for calculating em-
ployees years of service. 616 F.Supp.2d at 29. By
its terms, the Plan required all periods of employ-
ment between the date of hire and the date of ter-
mination to be taken into account, including leaves
of absences and union service. Id. at 14. The Court
found that Defendants had violated the Plan's vest-
ing provisions with respect to four certified sub-
classes: (1) they failed to credit employees union
service for purposes of vesting 3; (2) they failed
to properly apply the 1000 hours standard because
they kept inadequate records; (3) they failed to
credit employees' leaves of absence; and (4) they
failed to count the year in which employees became
participants in the Plan for vesting purposes. 616
F.Supp.2d at 29-32. Accordingly, the Court ruled
that the members of these vesting subclasses should
be awarded the vesting credit to which they are en-
titled.

FN3. Although there was evidence in the
record to suggest that Hilton failed to cred-
it other types of nonparticipating service
for purposes of vesting, the Court declined
to expand the scope of the subclass beyond
employees' union service for the reasons
stated in that opinion. 616 F.Supp.2d at 30
n. 18.

On September 7, 2010, the Court issued a
Memorandum Opinion addressing the parties' com-
peting proposals for equitable relief appropriate to

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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remedy the backloading and vesting violations
found by the Court. With respect to the backloading
violation, the Court generally endorsed Defendants
proposal to amend the benefits formula by capping
the Social Security offset at a certain level, math-
ematically ensuring that the annual accrua rate
never falls below a required minimum. See 736
F.Supp.2d at 71-73. The Court ordered the parties
to recalculate benefits for the benefit-accrual class
based on Defendants' formula and attempt to re-
solve any disagreements about the specific amounts
owed to particular class members. Id. at 73.

With respect to the vesting violations, the
Court's prior remedial order addressed a series of
disputes between the parties. The Court rejected
Plaintiff's proposal to count all periods of non-
participating service as union service, and the Court
also rejected Defendants proposal to award credit
for union service only where the Plan records indic-
ate union service. The Court ordered Defendants to
conduct a search of their corporate records for in-
formation that would indicate union service by sub-
class members identified by Plaintiff. See 736
F.Supp.2d at 75-76. The Court also ordered the
parties to develop ajoint proposal for a claims pro-
cedure to be administered by Defendants to sub-
class * 30 members who may have union service. Id.
The Court determined that there were disputed is-
sues of fact regarding the Plan's application of un-
lawful equivalencies to salaried employees, and this
issue would need to be addressed at the remedies
hearing. 1d. at 80-81. The Court also indicated that
it appeared that additional vesting credit was due to
individuals identified in a “ Services Prior” table in
the Plan database. 1d. at 81. The Court ruled that
Defendants should credit participants for service
based on the hours reflected in the Plan and the
proper equivalencies, not based on an elapsed time
method. 1d. at 82. The Court also declined to rule
on Plaintiff's claim that Hilton had improperly re-
vised the Plan records since 2002, finding that the
parties had not adequately addressed this issue in
their briefs.

Page 6

1. LEGAL STANDARD

Section 502(a)(1)(B) of ERISA alows a parti-
cipant or beneficiary to bring a civil action “to re-
cover benefits due to him under the terms of his
plan, to enforce his rights under the terms of the
plan, or to clarify his rights to future benefits under
the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B).
Pursuant to this provision, the Court may order that
participants benefits be recal culated consistent with
the terms of the Plan. See Frommert v. Conkright,
433 F.3d 254, 270 (2d Cir.2006) (“The relief that
the plaintiffs seek, recalculation of their benefits
consistent with the terms of the Plan, falls comfort-
ably within the scope of § 502(a)(1)(B)."”)

[4][5][6] ERISA aso has a “catchall” provi-
sion, Section 502(a)(3), which allows a participant,
beneficiary, or fiduciary to “(A) enjoin any act or
practice which violates any provision of this
subchapter or the terms of the plan, or (B) to obtain
other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this
subchapter or the terms of the plan.” 29 U.S.C. §
1132(a)(3); Varity Corp. v. Howe, 516 U.S. 489,
507, 511, 116 S.Ct. 1065, 134 L.Ed.2d 130 (1996).
Where relief is otherwise available under Section
502(a)(1)(B), equitable relief under Section
502(a)(3) will not be “appropriate.” Varity Corp.,
516 U.S. at 515, 116 S.Ct. 1065. However, where a
plan does not conform with the requirements of
ERISA, relief under the catchall provision may be
appropriate. The phrase “appropriate equitable re-
lief” encompasses those categories of relief typic-
ally available in equity, such as injunction, manda-
mus, and restitution, but it does not include com-
pensatory or punitive damages. See Mertens v. He-
witt Assocs., 508 U.S. 248, 256-58 & n. 8, 113
S.Ct. 2063, 124 L.Ed.2d 161 (1993); id. at 258 n. 8,
113 S.Ct. 2063 (“ ‘Equitable’ relief must mean
something less than all relief.”) Thus, courts have
found that equitable relief is appropriate in ERISA
cases where it places participants “in basically the
same financial position in which they would be if
the employer had complied with the minimum re-
guirements necessary for the [plan] to satisfy the

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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accrual and vesting provisions of ERISA.” Car-
rabba v. Randalls Food Markets, Inc., 145
F.Supp.2d 763, 770-71 (N.D.Tex.2000), aff'd, 252
F.3d 721 (5th Cir.2001) (per curiam).

I11. DISCUSSION
A. Remedies for the Backloading Violation
1. Benefits Formula for Participants Who Separ-
ated After 1981
[7] The parties agree that based on the Court's
prior rulings, Hilton shall cap the Social Security
offset so that the minimum accrual formula for par-
ticipants who separated from service after 1981 is
asfollows: *31 1.4325% of Average Monthly Com-
pensation (“AMC”) multiplied by Years of Benefit
Service (“YBS’) up to amaximum of 25 years, plus
0.375% of AMC multiplied by YBS in excess of 25
years, up to 45 years. The parties further agree that
AMC should be capped at $12,500 per month in ac-
cordance with applicable tax laws. As explained be-
low, the parties disagree on whether further adjust-
ments to this formula are necessary.

FN4. Defendants initially argued that the
benefit accrual formulas should be adjus-
ted to correct an “anomaly” that occurs
when participants work past normal retire-
ment age. See Defs.' Br. at 9-12. However,
Defendants have withdrawn this argument
and no longer seek to adjust the formula
with respect to years of service beyond
normal retirement age. See Defs.' Surreply
at 13.

2. Benefits Formula for Participants Who Separ -
ated Before 1982

The Plan's benefit formula was slightly differ-
ent for participants who separated from service pri-
or to 1982. For those participants, the Plan gener-
ally provides that the amount of benefits payable at
retirement age is equal to 1.5% of the employee's
AMC multiplied by YBS, minus the Social Security
offset. The parties initially disagreed about the
proper remedial formula for these participants, but
they now agree that the Social Security offset
should be capped so as to ensure that the minimum
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accrual rate is 1.125% of AMC (calculated by di-
viding the maximum 1.5% by 133 1/3%). Accord-
ingly, the Court shall order this remedy that is
agreed upon by the parties.

3. Benefit Offset for New York Hotel Association or
Union Benefits

Plaintiff contends that Hilton should not be
permitted to implement an offset for benefits earned
by participants from the New York Hotel Associ-
ation (“NYHA”) or a union during periods of con-
current service, as the Plan currently provides.
Plaintiff argues that these offsets simply create an-
other backloading violation that, if left unremedied,
would effectively nullify the Court's other remedies
for the backloading violation. However, offsets for
benefits earned from the NYHA or a union during
concurrent periods of service were not a part of Ki-
fafi's claims as litigated during summary judgment.
In Plaintiff's brief in support of his motion for sum-
mary judgment, he argued that “an offset of bene-
fits earned from another plan based on a non-
concurrent period of service is not permissible.”
Pl.'s [177] Mot. for Summ. J. at 15 (emphasis ad-
ded). Plaintiff acknowledged that “[a]lthough years
of union service are required to count for vesting,
they do not generally count for purposes of benefit
computations.” 1d. at 35. Plaintiff explicitly stated
that “ERISA's accrual rules do not alow benefits
from another plan to be offset unless the benefits
are based on ‘concurrently operating’ periods.” 1d.
at 35. Therefore, Plaintiff conceded at the summary
judgment stage that offsets based on concurrent
periods of service in another plan are permissible,
and the Court did not make any finding of liability
with respect to these offsets.

During the remedies hearing, Plaintiff argued
that his concession was limited to concurrent peri-
ods of service in another plan offered by the same
employer, i.e., Hilton. In other words, Plaintiff con-
cedes that participants' benefits could be offset by
the benefits earned in another Hilton plan but not
by the NYHA or union plans because they were not
offered by Hilton. Plaintiff relies on Revenue Rul-
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ing 76259, which explained that a benefit offset
based on an employer-provided profit-sharing plan
would not violate ERISA's anti-backloading* 32
provision. See Rev. Rul. 79-259, 1976-2 C.B. 111.
Plaintiff reads Revenue Ruling 76-259 as providing
only a limited exception for offsets based on other
employer-provided plans. But the ruling can also be
interpreted as saying that benefits can be tested for
backloading on a gross basis (before offsets for oth-
er plans), which would support Hilton's practice.
The IRS has never ruled that offsets for benefits
earned in multiemployer plans such as the NYHA
must be taken into account when assessing compli-
ance with ERISA's anti-backloading rules. In fact,
when the IRS examined the Plan in 2002 for com-
pliance with the 133 1/3% rule, it examined only
the Social Security offset and did not object to
Plan's offsets for NYHA or union benefits. See Sup-
pl. Poulin Decl., Ex. 4 (Technical Advice Memor-
andum), ECF No. 223-10.

Several courts have recognized that when an
employee is enrolled in two pension plans for con-
current periods of service, ERISA does not prohibit
offsets as long as they are explicitly prescribed in
the plan. See, e.g., Potter v. Eaton Corp., 9 F.3d
1553, 1993 WL 438764, at *2 (9th Cir. Oct. 28,
1993) (Table) (“[T]he action of the administrators
in applying the offset provision of the Eaton Plan
did not deprive Potter of any vested interest in the
Eaton Plan or of any interest in the Union Plan, it
merely precluded double payment for the same
years of employment with Eaton.”); accord Alessi
v. Raybestos-Manhattan, Inc., 451 U.S. 504, 101
S.Ct. 1895, 68 L.Ed.2d 402 (1981) (holding that
ERISA permits offsets of pension benefits based on
workers' compensation awards). Hilton's offsets for
union or NYHA benefits in concurrent periods of
service are designed to prevent participants from
earning two pensions for the same period of ser-
vice; they do not reduce participants benefits under
the Plan or shift those benefits to later years, which
iswhat ERISA's antibackloading rules are aimed at
preventing. Therefore, the primary purpose of the
antibackloading rules—protecting employees who
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work for only a short period of time from vesting
with a minima amount of accrued benefits—would
not be served by preventing Hilton from applying
the offsets for NYHA and union benefits earned in
concurrent periods of service as prescribed by the
Plan.

[8] Accordingly, the Court rejects Plaintiff's
proposal to declare that the offsets based on concur-
rent periods of NYHA/union service are in viola-
tion of ERISA's anti-backloading rules, and there-
fore the Court's remedial order shall not include
such a provision.

B. Remedies for Vesting Violations

The parties have raised four issues with respect
to the remedies for the vesting violations previously
found by the Court. The Court shall discuss them
below.

1. Search for Records of Union Service

In its earlier ruling on remedies, the Court
ordered Defendants to conduct a search of their cor-
porate records to determine whether there are any
records that would indicate union service by 962
participants who were identified by Plaintiff as hav-
ing enough union and non-participating service to
become vested. The Court further ordered Defend-
ants to administer a claims procedure that will noti-
fy those subclass members for whom union service
has not been identified that they may submit a
claim if they believe they have union service that is
not reflected in the records. Defendants have now
conducted a search for records and proposed a
claims procedure for approval by the Court.
Plaintiff contends that Defendants' search was inad-
equate and that Defendants' proposed claims pro-
cedure is unduly burdensome for potential
claimants.

*33 Hilton's search efforts are documented in
an affidavit submitted by Azalea Black, a senior
paralegal assigned to Hilton's Labor & Employment
Department. See Aff. of Azalea Black (“Black
Aff.”) 1 1. At the request of Hilton's counsel, Black
searched Hilton's corporate records for evidence of
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union service by employees. Id. 1 2. According to
Black, Hilton's owned and managed properties re-
cord union service using both payroll and personnel
records. Id. { 4. Personnel records directly reflect
union service by recording when an employee
works in a union position; payroll records indirectly
reflect union service by showing deductions from
earnings to pay union dues and other union-related
deductions. Id. Hilton maintains both types of re-
cords in a centralized human resources database us-
ing the “PeopleSoft” platform; Hilton previously
used a database system known as “Infinium.” 1d.
5. Defendants clarified during the remedies hearing
that the Infinium records are no longer available.
Records from the Infinium database were trans-
ferred to the PeopleSoft database in two phases in
1997 (for Hilton-branded hotels) and 2001 (for
Hilton's other hotel brands). 1d. However, during
the transition, only the employment records of em-
ployees actively employed with Hilton were trans-
ferred into the PeopleSoft database. Id. Therefore,
Hilton's PeopleSoft database does not contain re-
cords for employees who left Hilton before 1999.
Id. In addition to searching the records in the
PeopleSoft database, Black contacted 24 union
properties still associated with Hilton at which po-
tential class members may have had union service
and reviewed storage logs for Hilton's off-site re-
cords in order to identify payroll or personnel re-
cords that could indicate union service. Id. 7. In
total, Black searched for records relating to 44 cur-
rent or former union properties. 1d.

Of the 962 participants previously identified by
Plaintiff, 152 have records in the PeopleSoft data-
base. I1d. 1 12. The only payroll or personnel re-
cords Black identified covering periods prior to
participants termination dates that indicate union
service by the participants identified by Plaintiff are
payroll records for the Pasadena Hilton covering
the late 1980s and early 1990s. Id. 1 9. A search of
these records revealed that one participant had uni-
on service at the property. |d. Defendants agree that
this participant should be vested.
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Plaintiff argues that Defendants' search is inad-
equate because it did not uncover employer contri-
bution reports to union pension and health and wel-
fare plans, such as through the Hotel Employees
and Restaurant Employees International Union
(“HEREIU") reporting system. However, Black
states in her affidavit that none of the Hilton prop-
erties where class members worked used the
HEREIU reporting system except for the Chicago
Hilton, which did not begin using it until 2010,
after all subclass members terminated their service.
Black Aff. § 11. Hilton has stated that it is unaware
of any other employer contribution reports that
would be available for searching. Plaintiff also asks
the Court to order Hilton to subpoena records from
union plans to indicate whether participants had
union service. The Court had previously indicated
that class counsel may seek to obtain records of
union service directly from the unions whose mem-
bers are likely to be a part of the class. See 736
F.Supp.2d at 76 n. 16. However, after discussion
during the remedies hearing, the Court concludes
that securing the information directly from the class
members is the better proposal.

With respect to the notice to be sent to all po-
tential claimants, the parties primary disagreement
is over who should receive *34 the notice. The
parties agreed during the remedies hearing that
Hilton should send a notice to the 962 participants
previously identified by Plaintiff (except for those
that have already been vested). However, Plaintiff
argues that the notice should also be sent to approx-
imately 9700 participants whose records show a
service date or a hire date that precedes the first
year of participation in the Plan. Although a
gap between a service or hire date and the first year
of participation does not necessarily indicate union
service, Plaintiff contends these individuals may
have had union service during this period that was
not reflected in the Plan's records. Because Defend-
ants failed to keep adequate records of union ser-
vice, the Court finds that it is appropriate to require
Defendants to provide a notice to all those individu-
als who could become vested if the time between
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their service date or hire date and their first year of
participation in the Plan were credited for vesting
purposes. Plaintiff shall promptly identify the parti-
cipants who should receive notice and provide this
information to Hilton, which shall be responsible
for sending the notice to these participants.

FN5. Plaintiff did not identify these parti-
cipants in its briefs on equitable relief;
rather, it proffered at the remedies hearing
that there were approximately 9700 parti-
cipants who fit into this category.

The parties also disagree about the notice
claims form. During the remedies hearing, the
parties agreed to adopt a notice claims form similar
to that employed in the Forbush v. J.C. Penney Co.
class action settlement. See Forbush v. J.C. Penney
Co.,, 994 F.2d 1101 (5th Cir.1993). In post-
remedies hearing briefing, Defendants have
provided a revised notice and claims form that is
far simpler than the one they originally proposed.
Plaintiff argues that the form drafted by Defendants
is “difficult,” but he fails to identify any particular
infirmity. The Court is satisfied that Defendants
proposed form is better; it is fairly straightforward
and asks for specific information that is targeted to
the determination of union service. The Court shall
therefore direct the parties to use Defendants' pro-
posed form, as modified by the Court. Plaintiff also
argues that Hilton should not be entrusted to admin-
ister the notice claims process, but the Court is not
persuaded that it is appropriate at this time to ap-
point a claims administrator for the specific pur-
pose of mailing and processing the claims forms.
The Court shall require Defendants to share with
Plaintiff the information received from any
claimants so that Plaintiff may challenge Defend-
ants' decisions regarding whether they should credit
additional vesting service.

2. Vesting Service for 195 Participants Based on
the Court's Prior Rulings
In its prior ruling on remedies, the Court
ordered Plaintiff to identify each class member
who, based on the Court's rulings, should be
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provided with additional benefits or vesting service,
and then Defendants would be required to provide a
legal and factual basis for its determination with re-
spect to each class member. Plaintiff initially iden-
tified 195 such individuals, and Defendants eventu-
ally produced a supplemental expert report from
Constance Hiatt that explains Defendants' decisions
with respect to each of these individuals. During
the remedies hearing, the parties indicated that De-
fendant had agreed to vest at least 65 of these indi-
viduals, and the parties identified three categories
of individuals about whom there remained disputes:
(1) 58 individuals whom Plaintiffs believe should
be vested due to Hilton's improper application of
equivalencies* 35 for salaried employees; (2) 21 in-
dividuals whom Plaintiffs believe should be vested
based on pre-ERISA service; and (3) 22 individuals
whom Plaintiffs believe should be vested for a vari-
ety of individualized reasons. During the remedies
hearing, the parties agreed to submit supplemental
briefing regarding the second category of individu-
als, and they agreed to try and resolve their disputes
regarding the third category. In a Joint Status Re-
port filed on August 22, 2011, the parties indicated
that for 7 of the 22 individuals in the third category,
the parties' disputes will be resolved by the union
service claims procedure. The parties also indicated
that Plaintiff had withdrawn his claim with respect
to 3 of the remaining 15, leaving 12 individuals
whose vesting status remains disputed by the
parties. The Court shall discuss each category be-
low.

3. Application of Equivalencies to Salaried Employ-
ees

The parties continue to dispute whether the
Plan records show the application of equivalencies
to at least 58 salaried employees. See 736
F.Supp.2d at 80-81. Plaintiff contends that for cer-
tain salaried employees, the Plan records do not
show actual hours worked and instead use improper
equivalencies. 6 See Suppl. Pienta Decl. § 16.
Plaintiff argues that a 190-hour equivalency should
be applied to these participants. I1d. § 17.
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FN6. Plaintiff initially argued during the
first round of briefing on remedial issues
that Hilton improperly used a 36-hour
equivalency. Now, Plaintiff argues that
Hilton used a variety of equivalencies de-
pending on location, including a 35.5 hours
equivalency at corporate headquarters. See
Pl.'s Br. at 23; Suppl. Pienta Decl.  16.

Defendants' actuarial expert, Constance Hiatt,
states that Hilton's policy was to report hours for
salaried employees based on the hours the employ-
ees were regularly scheduled to work, i.e., the hours
for which such employees worked and were entitled
to be paid. See Hiatt Rep. f 25. Hiatt states that
based on her interviews with three former Hilton
employees who worked in payroll and accounting,
no property ever reported hours for exempt employ-
ees using a 36 hour or 35.5 hour equivalency, as
suggested by Plaintiff. 1d. Hiatt states that most
salaried employees were scheduled to work 40
hours a week (although some were scheduled for 35
hours a week), and therefore the records of these
employees' hours are based on these hours. 1d. Ac-
cordingly, a salaried employee who was scheduled
to work 40 hours a week and who did not have un-
paid leave or overtime would have records showing
2080 hours for the year. I1d. § 28.

[9] During the remedies hearing, Plaintiff ar-
gued that it did not make sense for Hilton to record
hours worked for its salaried employees because
there would have been no reason to do so, and
therefore the records must be based on equivalen-
cies. But Defendants explained that for whatever
reason, PN Hilton did record hours worked for
salaried employees. Plaintiff informed the Court
during the remedies hearing that he was relying on
the statements made by Constance Hiatt in her re-
port to support his claim that improper equivalen-
cies were applied, but the Court disagrees with
Plaintiff's interpretation of the report. Although
some of the Plan records identified by Plaintiff do
show some confusing numbers for reported hours,

Plaintiff has not presented the *36 Court with
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any credible evidence to suggest that Hilton applied
improper equivalencies to salaried employees.
Therefore, the Court shall not require Defendants to
award vesting service to the at least 58 individuals
identified by Plaintiff who are affected by this
claim.

FN7. Defendants' counsel conceded that he
would be speculating as to the reason why
Hilton recorded hours worked for salaried
employees.

FN8. For example, several participants
who worked at the Los Angeles office have
1848 hours recorded annually for several
years, which amounts to just over 35.5
hours per week. See Pienta Decl. { 16 &
Ex. 2. This suggests that these participants
worked exactly 28 hours above and beyond
a full 35-hour workweek every year for
severa years, a figure that seems unusual
and which Hilton cannot explain. Never-
theless, the Court is not persuaded that it is
necessarily the result of an improper equi-
valency.

4. Vesting Credit for Pre—ERISA Service

The parties disagree about whether 21 parti-
cipants should be vested based on the application of
ERISA rules to years of vesting service that oc-
curred prior to effective date of ERISA on January
1, 1976. Hilton contends that it is proper to use an
elapsed time method for counting this pre-ERISA
service because the Plan provides that service be-
fore ERISA's effective date is counted according to
the pre-ERISA rules in place prior to January 1,
1976. Plaintiff contends that Hilton is misapplying
ERISA's rules about changes in computation peri-
ods with respect to these 21 participants and that
their pre-ERISA service should be counted accord-
ing to ERISA rules. Plaintiff also contends that
Hilton failed to apply the ERISA rules until 1977.

This issue was raised for the first time during
the remedies hearing. Plaintiff attempts to lay the
blame on Defendants for putting forth an “untimely
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proposal to use the elapsed time method to count
vesting service before 1977.” Pl.'s Post—Hr'g Reply
Br. at 2. But Defendants' “proposal” has always
been to follow the Plan except where necessary to
remedy the violations previously found by the
Court. Plaintiff may or may not have a valid con-
cern about Defendants calculation of pre-ERISA
vesting service, but this was never a part of
Plaintiff's claims in this case. The Court determined
that Hilton violated the terms of the Plan's vesting
provisions with respect to the four certified sub-
classes by: (1) failing to credit employees with
years of union service for vesting purposes; (2) im-
properly using a 1,000 hours service standard rather
than an 870 hour standard; (3) failing to credit
leaves of absence; and (4) failing to count for vest-
ing purposes the year in which employees became
participants in the Plan. See 616 F.Supp.2d at
29-32. Plaintiff's claim that Defendants are improp-
erly crediting pre-ERISA vesting service does not
fall within these class claims, and therefore the
Court finds that it is not appropriate to address this
issuein its remedial order.

5. Remaining Individual Disputes

The parties indicate that there are at least 12 in-
dividuals whose vesting status remains disputed by
the parties. These disputes cannot be easily re-
solved by the Court without an individualized as-
sessment of the Plan's records for each individual.
The Court also anticipates that there will be further
individualized disputes about vesting service fol-
lowing the administration of the union service
claims process described above. It is also possible
that the parties will have further disputes about in-
dividual participants benefit amounts once Hilton
recalculates benefits pursuant to the rulings con-
tained in this Memorandum Opinion. Although the
parties have suggested that the Court appoint a spe-
cial master to resolve such individualized disputes,
the Court is not persuaded that this task “cannot be
effectively and timely addressed by an available ...
magistrate* 37 judge of the district.” Fed. R. Civ.
53(a)(1)(C). Therefore, the Court declines to ap-
point a special master at thistime.

Page 12

Whenever the parties disagree about the calcu-
lation of benefits or vesting service with respect to
any individual participant pursuant to the Court's
rulings, the parties shall confer in an attempt to re-
solve their disputes. If they are unable to resolve
these disputes, the Court shall require the parties to
proceed before a magistrate judge, who shall make
a report and recommendation as to the calculations
for each disputed participant, subject to review by
this Court. The parties' disputes shall be limited to
issues that were determined by this Court in the li-
ability and remedy phases of this litigation; the
parties shall not be permitted to raise new issues
that the Court has not previously addressed. The
Court shall retain jurisdiction for a period of two
years to review such disputes about individual par-
ticipants; the Court finds that a two-year period of
time is sufficient in light of the finite number of
class members affected and the nature of the
parties' disputes.

C. Revisions to the Plan Database Between 2005
and 2009

Plaintiff complains that the 2009 version of the
Plan database contains several significant changes
from the 2005 version of the database that are
either improper or unexplained. In particular,
Plaintiff complains that Hilton has: (1) removed
1098 vested participants from the 2005 version of
its database without adequate explanation; (2) re-
duced the average monthly compensation to zero
for 262 vested participants; (3) reduced the average
monthly compensation by more than one dollar for
501 other vested participants; (4) reduced the years
of benefit service by more than 0.1 years for 608
participants; (5) increased benefits for 6395 parti-
cipants due to changes prior to the 1999 Plan
amendment and for 8390 participants due to the
1999 Plan amendment without adequate notice. Al-
though the parties have reached an agreement with
respect to some of these disputes, the record indic-
ates that the changes about which Plaintiff com-
plains are the result of routine corrections to the
Plan database and are not the result of any effort by
Hilton to avoid responsibility for the backloading
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and vesting violations found by the Court. Accord-
ingly, the Court need not make rulings about these
issues in the context of the final remedial order.
Nevertheless, the Court shall briefly summarize the
parties' disputes.

1. Construction and Validation of the Plan Data-
base

The current Plan database is the result of a
project launched by Hilton in 1999 to construct a
new consolidated relational database containing all
relevant employment and pension records needed to
administer the Plan. See Decl. of Renaud Vachon
(“Vachon Decl.”) { 5. Prior to creating this new
database, Hilton relied on multiple sources to ob-
tain the information needed to make vesting and be-
nefit determinations. Id. Hilton retained Towers
Perrin, the Plan actuary, to create the database,
which in turn subcontracted the project to Renaud
Vachon. Id. T 6. The process of collecting the raw
data from the various sources and combining it into
the database continued until approximately 2003.
Id. Throughout that process and afterward, Vachon
examined the data to validate it and identify in-
formation that was either missing or incorrect. 1d.
Vachon validated the database by reviewing indi-
vidual participants records and making corrections
where appropriate, such as by correcting data that
was incorrectly copied from paper files, filling in
missing data such as union or NYHA benefit in-
formation, and *38 merging duplicate entries. Id. |
7. Vachon reviewed individual records for each
participant whose benefits were calculated differ-
ently using the newly constituted database. 1d. 9.

This validation process occurred from approx-
imately 2003 to 2009. Id. § 7. Vachon spent over
5800 hours creating and validating the database
between 2002 and 2009, including over 2000 hours
validating the database from 2006 to 2009. Id. T 9.
Vachon states that due to the individualized nature
of the data validation inquiry, it is difficult to sys-
tematically describe or document the corrections
that were made during this process. Id. T 11.
However, one systematic change was made with re-
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spect to union and NYHA benefits, which were not
included during the initial loading of the Plan data-
base. Id. § 12. The estimates of union and NYHA
benefits were also updated to reflect the actual uni-
on or NYHA benefits once a participant reached re-
tirement. 1d. § 13. Another systematic correction
was made for participants who had multiple records
in the same year; Vachon states that he reviewed
each record to ensure that records were ordered
chronologically. Id. 1 14. A third systematic correc-
tion was made to merge duplicate entries. Id. { 15.

Based on the corrections made by Vachon
between 2005 and 2009, Vachon avers that the
2009 version of the Plan database is more accurate
than the 2005 version of the database. Id. { 17.
Plaintiff was provided with extracts of the data-
bases in 2005 and 2009 that included only those
participants who had received or will receive a be-
nefit.

2. Revisions to the Plan Data

Based on the changes between the 2005 and
2009 extracts, Plaintiff complains that Hilton has
removed 1098 participants from the class, reduced
262 vested participants' benefits to zero, reduced
average monthly compensation for 501 individuals,
and reduced years of benefit service for 608 indi-
viduals. Hilton now agrees that 315 out of the 1098
removed participants should be a part of the class
and that the 262 vested participants' benefits were
mistakenly identified as zero by the program that
created the extract. Hilton explains that 451 out
of the 1098 removed participants were deceased
with no beneficiaries yet identified. Although
Hilton contends that its normal practice is to locate
a beneficiary before attempting to calculate a bene-
fit, Hilton agreed during the remedies hearing to
calculate the benefits that would be owed to these
beneficiariesif they are located.

FN9. Defendants re-collected the earnings
histories for the 262 participants and
provided a revised extract file to Plaintiff
on January 12, 2011. See Decl. of Jonathan
Y oungwood, Ex. B.
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Hilton contends that the remaining 332 parti-
cipants identified by Plaintiff were properly re-
moved from the database either because they were
determined not to be vested or because they died
while in service but without a beneficiary.
Hilton also points out that it added 248 participants
to the 2009 extract based on its revisions to the
database. Hilton also contends that changes made
with respect to the 501 participants with reduced
average monthly compensation and the 608 parti-
cipants with reduced years of benefit service were
appropriately made as a result of the data validation
efforts undertaken between 2005 and 2009. Plaintiff
argues that there should have been an audit trail for
any changes made to the database so that the *39
changes could be easily tracked and verified.
However, this has never been required by the Court
as part of thislitigation.

FN10. The parties also agree that some of
their disputes about these participants are
based on their differing positions on con-
tested issues that will be resolved by the
Court's rulings.

3. Notice and Payment of Increases in Benefits

Plaintiff also complains that Hilton has not pro-
duced evidence demonstrating that it gave notice to
the thousands of participants whose benefits were
increased between 2005 and 2009, either as the res-
ult of changes to the “pre-amendment” benefits or
implementation of the 1999-1 Amendment. In re-
sponse, Defendants contend that they have in fact
notified and paid increased benefits between the
2005 and 2009 versions of the database. Defendants
have provided a declaration from Javier Hernandez
of Aon Hewitt, an actuarial consulting firm hired by
the Plan, explaining the notice and payment of such
increased benefits. See Decl. of Javier Hernandez
(“Hernandez Decl.”). Hernandez explains that when
a correction to the Plan database was made by
Renaud Vachon as part of the data validation ef-
forts, Vachon would notify Aon Hewitt of the
change and Aon Hewitt would notify the recipient
of the increase or decrease in benefits. Id. 125 &
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Ex. H. According to Hernandez, al benefit recipi-
ents whose benefits were modified as a result of
data validation efforts have been notified of the
changes. Id. { 25.

Hernandez also explains that the Plan began
notifying and paying participants due increased be-
nefits resulting from the 1999-1 Amendment in
2007. 1d. § 17. However, some participants who
started receiving benefits before 2007, including
named Plaintiff Jamal Kifafi, had their benefits cal-
culated under the 1999-1 Amendment if those be-
nefits exceeded the original benefit formula. 1d.
24. Benefit increases for annuitants were imple-
mented between July and September 2007; annuit-
ants were notified of their benefit increases approx-
imately one month prior to implementation. See id.
1 18 & Ex. D. When annuitants received their bene-
fit increase, they received a lump sum payment
(including interest) to compensate them for lower
benefits between the effective date of the Plan
amendment and the lump sum payment. 1d. § 18.
According to Hernandez, the Plan has notified and
paid all 406 annuitants who received a benefit in-
crease under the 1999-1 Plan Amendment. I1d.

Hernandez also states that nearly all benefit re-
cipients who elected to receive lump sum payments
instead of annuities have been notified and paid any
benefit increases due to the 1999-1 Amendment.
Id. 1 19. Hernandez states that notifying lump sum
recipients has been more difficult because many
distributions were made years ago and the Plan may
no longer have current contact information for
them. Id. The Plan has retained Pension Benefit In-
formation Participant Research Services (“PBI") to
locate lump sum recipients, and PBI has been able
to locate 3079 of the 3876 participants due an in-
creased benefit as a result of the 1999-1 Amend-
ment. Id. Aon Hewitt mailed each lump sum recipi-
ent a notice of benefits form; the form asked the re-
cipient to confirm his or her birth date and indicate
how he or she would like to receive payment. Id.
20. Hernandez states that notices have been mailed
to all but 137 lump sum recipients, and 2302 recipi-
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ents have properly returned the election form and
are now receiving increased benefits. Id. 1 21-22.

Hernandez further states that the Plan has noti-
fied the Social Security Administration of the
changes in benefits for plan years 2006 through
2008 by filing a Form 5500 Schedule SSA with the
Internal Revenue Service. Id. 1 27. Filings for later
plan years have been deferred until the *40 IRS is-
sues a replacement form. Id. Defendants also con-
tend that notification of benefit changes to the So-
cial Security Administration is voluntary. Plaintiff
disputes this and asks that the Court order an audit
of the Plan's records from a qualified CPA firm to
ensure that all notices and payments have been
properly made. However, the Court agrees with De-
fendants that this is unnecessary because the Plan is
already audited every year, and a second audit
would be repetitive and unnecessary.

4. Conclusion Regarding Plan Database Changes
Between 2005 and 2009

Ultimately, Plaintiff's complaints about the
changes between the 2005 and 2009 versions of the
Plan database fall outside the scope of the claimsin
this litigation. Although the Court must ensure that
Hilton does not use trickery to avoid awarding re-
lief to class members for the backloading and vest-
ing violations, Plaintiff is effectively asking the
Court to take control over all aspects of the Plan
until all remedial payments are doled out. The
Court declines to take such a drastic step. As De-
fendants point out, the Plan provides an adminis-
trative procedure through which participants and
beneficiaries can submit claims for benefits. See
Decl. of Jonathan K. Youngwood In Support of
Defs." Unresolved Remedia Issues Response Br.
(“Youngwood Decl.”), Exhibit A (Hilton Hotels
Retirement Plan (As Amended and Restated Effect-
ive January 1, 2007)) (“2007 Plan”) § 6.4. To the
extent that Hilton's validation efforts have improp-
erly resulted in decreased benefits, participants and
beneficiaries may utilize this mechanism to chal-
lenge any miscalculations. Because there is no
evidence of a direct correlation between the
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changes made as a result of data validation efforts
and the benefit and vesting violations previously
found by the Court, the Court declines to adopt
Plaintiff's proposal that the database be re-audited.
To the extent that Hilton has improperly misapplied
this Court's remedial order, the Court shall require
the parties to confer regarding their disputes and re-
solve them through the process outlined by the
Court above in section B.5.

D. Administrative | ssues

The parties have a series of disagreements over
various issues relating to the method of administer-
ing payments and other administrative issues. The
Court shall address each of these issues below.
However, the Court shall begin by briefly explain-
ing how participants typically receive their benefits
under the Plan.

1. Background

The normal retirement age under the Plan is
age 65. When vested participants separate from ser-
vice, Hilton sends them a letter advising them of
their right to receive pension benefits at age 65 or,
if they are eligible, areduced early retirement bene-
fit beginning at age 55. See Defs.' Submission
of Suppl. Materials, Ex. A. As these participants
approach age 65, Hilton sends them a letter ad-
vising them that they may begin drawing their pen-
sion at age 65. See id., Ex. C. Participants who are
still employed with Hilton as they approach age 65
are informed that they may begin receiving their
pension at age 65 or defer receiving a benefit until
they terminate their employment, which would res-
ult in an actuarially increased benefit. See id., Ex.
B. Hilton also sends out periodic notices to vested
participants informing them of the value of their
pension at age *41 65 and providing information
about the Plan. See Hernandez Decl., Ex. F. A par-
ticipant does not begin receiving benefits until he or
she specifically requests them.

FN11. Participants are generaly eligible
for early retirement benefits if they have
ten years of vesting service.
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Generally speaking, participants receive their
pension benefits in the form of an annuity.
However, if the present value of an annuity is less
than $5000, Hilton may decide to pay the Earti-
cipant in a lump sum rather than an annuity. N12
Participants generally do not have the option of
choosing to receive alump sum if the present value
of their annuity is greater than $5000.

FN12. During the remedies hearing, De-
fendants explained that if the present value
of an annuity is less than $1000, Hilton re-
quires the participant to receive a lump
sum; if the present value is between $1000
and $5000, the participant may choose to
receive alump sum.

The normal form of retirement benefit for a
participant who is not married when he or she starts
receiving benefits is a single life annuity. See 2007
Plan § 4.5(a). For participants who are married
when they start receiving benefits, the normal form
of the retirement benefit is a qualified joint and sur-
vivor annuity that pays an annuity for the life of the
participant with a survivor annuity for the life of
the surviving spouse that pays 50% of the value of
the participant's annuity. 1d. A married participant
may waive his or her right to a joint and survivor
annuity and elect instead to receive a single life an-
nuity. Id. 8§ 4.5(b). However, the participant's
spouse must consent in writing to such an election,
and the spouse's consent must specify the form of
benefits to be paid and any contingent annuitant. Id.
The spouse's consent may not be revoked. Id. Parti-
cipants may also elect certain optional forms of be-
nefitsin lieu of asingle life annuity. Seeid. § 4.8.

2. Back Payments for Annuitants

The parties agree that for current annuitants
and the surviving spouses or heirs of deceased an-
nuitants, back payments should be calculated based
on the date when the annuity commenced.
However, the parties disagree about whether back
payments should be made to participants who could
have been annuitants—i.e., those who are newly
vested as a result of the Court's rulings, those who
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previously elected to receive a lump sum payment,
and those who have not yet begun receiving bene-
fits. Plaintiff contends that the Court should assume
that these participants would have elected to re-
ceive their increased benefits at the earliest possible
date (which typically will be at age 65) and order
that back payments be made to these participants
dating back to that period. However, Plaintiff has
not explained why the Court should make that as-
sumption; it is just as plausible that participants
would have elected to defer receiving benefits until
a later date. The factors a participant is likely to
consider in deciding when to receive benefits are
myriad, and there is no basis in the record for the
Court to make a reasoned judgment as to when
most partici fants would have chosen to start their
benefits. 2

FN13. Plaintiff modified his proposal dur-
ing the remedies hearing to recommend
that the Court set a “default” rule based on
the assumption that an annuity would be
taken as soon as possible and to allow par-
ticipants to change that decision if they
preferred not to take a lump sum. The
Court declines Plaintiff's invitation to give
participants a choice about receiving a
back payment. Besides the fact that this
may create problems of adverse selection,
it introduces yet another step into an
already complicated remedial scheme,
which the Court deems unnecessary.

Moreover, except for newly-vested parti-
cipants, Plaintiff's proposal would effectively dis-
regard participants earlier decisions*42 about when
to start receiving pension benefits. Plaintiff argues
that this is appropriate because these participants
did not know they would be entitled to receive in-
creased benefits when they started receiving their
pensions. But the same could be said for current an-
nuitants, and Plaintiff is not proposing to let them
change the date on which they started their annuit-
ies for purposes of receiving a back payment.
Therefore, the Court disagrees that it is appropriate
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to assume that participants who chose to receive be-
nefits at a certain date would have made a different
decision at the time based on any increased benefits
they are now entitled to receive.

Defendants' proposal is simply to provide parti-
cipants who could have been annuitants with an an-
nuity starting at the present time (or at a future date
if participants elect to defer it) and not make any
back payments (which would be paid in a lump
sum). Defendants explain that these participants
will receive a current annuity that is actuarially
equivalent to the one they would have received had
they elected to receive it at the earliest possible
date; they will simply be getting larger annuity pay-
ments in the future instead of a lump sum for back
payments. Therefore, on an actuarial basis, there is
no harm to participants by requiring them to com-
mence a new annuity in the present rather than
award payments based on a hypothetical past. Ac-
cordingly, the Court endorses Defendants' proposal,
which is consistent with the existing procedures in
the Plan.

3. Lump Sum Payments

The parties disagree over the procedures that
should be followed for administering lump sum
payments. Hilton's proposal—which is based on its
current procedures—is to distribute lump sum pay-
ments for past unpaid annuity payments regardless
of the amount of the lump sum, and to increase the
amount of the annuity for future payments. Plaintiff
claims that this practice violates 29 U.S.C. §
1055(g), which imposes a $5000 cap on lump sum
distributions for the present value of an annuity
without the annuitant's consent. See 29 U.S.C. 8§
1053(e), 1055(g). However, the $5000 limit is
aimed at lump sum distributions of the present
value of future distributions, not back payments
that are remedia in nature. Therefore, there is no
compelling reason to limit lump sum distributions
to $5000 as long as the distribution accounts for
past payments owed. To the extent that Defendants
are making lump sum payments for future distribu-
tions in excess of $5000, those payments would vi-
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olate § 1055(g).

Plaintiff also proposes that lump sum distribu-
tions be calculated without a “pre-retirement mor-
tality discount,” which is part of the Plan's existing
provisions. Plaintiff argues that ERISA prohibits
the use of a pre-retirement mortality discount to
calculate lump sum distributions, and therefore it
should not be applied to the lump sum distributions
that are required as part of the Court's remedial or-
der. Defendants disagree with Plaintiff, arguing that
the Plan's existing provisions are compliant with
ERISA, specificaly 26 U.S.C. § 417(e). Plaintiff
conceded during the remedies hearing that he did
not challenge this aspect of the Plan in his amended
complaint. At this time he seeks to have different
rules applied to the class members than other Plan
participants for whom lump sum distributions must
be calculated. The Court declines to expand the
scope of Plaintiff's claims at the remedial stage of
the litigation, and therefore the Court shall not ad-
dress Plaintiff's argument that the Plan's application
of a preretirement mortality discount violates
ERISA. Hilton shall calculate lump sum *43 distri-
butions in accordance with the Plan’'s existing pro-
visions.

FN14. Plaintiff also proposed that lump
sum distributions be calculated with a
4.5% interest rate. However, Defendants
explained that the Plan's provisions, to-
gether with 26 U.S.C. § 417(e), prescribe a
method for determining the appropriate in-
terest rate. Plaintiff's proposal to uniform
interest rate of 4.5% is arbitrary, and the
Court sees no reason not to follow the
Plan's existing provisions.

4. Payments to Surviving Spouses and Beneficiaries

Plaintiff has made a variety of proposals to ad-
dress payments that must be made to surviving
spouses and beneficiaries when a participant is de-
ceased. The parties agree that surviving spouses of
participants who died after retiring should be awar-
ded increased benefits in a lump sum payment.
However, the parties disagree over how these lump
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sums should be calculated. During the remedies
hearing, it became clear that the parties dispute
centers around whether or not participants' elections
to receive asingle life annuity instead of a qualified
joint and survivor annuity should be honored with
respect to the increased benefits that are now owed
by Hilton. Because this issue was not clearly ad-
dressed in the parties' briefs on equitable relief, the
Court asked the parties to submit supplemental
briefing, and the Court has reviewed the parties
supplemental briefs.

Hilton's position is that surviving spouses
should not be paid a qualified joint and survivor an-
nuity if the deceased annuitant previously selected
a single life annuity (or other optional form of be-
nefit) with the spouse's consent. That is consistent
with the Plan, which states that a spouse's consent
to waive a survivor annuity is irrevocable. Plaintiff
argues, however, that a spouse's prior consent to
waive a survivor annuity is only valid with respect
to the specific value of the pension at the time the
consent was given. Plaintiff argues that the spouse
did not consent to waive a survivor annuity with re-
spect to any increased benefit that results from the
Court's remedial order, and therefore the Court
should follow the statutory presumption and award
a survivor annuity to the surviving spouses of de-
ceased participants. Plaintiff argues that spousal
consent should be construed strictly, relying on
Lasche v. George W. Lasche Basic Profit Sharing
Plan, 111 F.3d 863 (11th Cir.1997), where the
Court held that the spouse's consent was ineffective
because it was not properly witnessed. Id. at
866—67. But the issue before the Court involves
spouses who validly consented to waive their right
to a survivor annuity.

While it is certainly true that spouses did not
specifically give their consent with respect to any
increased amount of benefits that may be required
by this Court's rulings, the Court is not convinced
that their prior consent to waive a survivor annuity
should be deemed invalid. Benefits may be in-
creased for any number of reasons, such as a plan
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amendment or a correction in the plan data, and
ERISA does not provide for—Ilet alone require—a
new election period with respect to an increase in
benefits. ERISA regulations state that “[n]o consent
isvalid unless the participant has received a general
description of the material features, and an explana-
tion of the relative values of, the optional forms of
benefit available under the plan...” 26 C.F.R. §
1.417(e)-1(b)(2)(i). Therefore, although Hilton may
be required to disclose the actual benefit to parti-
cipants, seeid. § 1.417(a)(3)-1(d)(2)(ii), the regula-
tions do not make disclosure of the actual benefit
amount a condition for valid consent.

*44 Plaintiff's proposal would undoubtedly be
beneficial for the surviving spouses of participants
who died unexpectedly early after receiving retire-
ment benefits. But it may not be as beneficial for all
surviving spouses. Furthermore, the Court notes
that Plaintiff has not proposed to let the spouses of
living participants take a survivor annuity for in-
creased benefit amounts where they previously
waived their right to a survivor annuity. Therefore,
Plaintiff's proposal treats the surviving spouses of
deceased participants differently than the living
spouses of living participants, despite the fact that
they are otherwise similarly situated. The Court is
not persuaded that this is appropriate. Accordingly,
the Court endorses Hilton's proposal to pay in-
creased benefits in accordance with participants
prior elections as to the form of benefit.

The parties agree that the surviving spouses of
deferred vested participants who died before elect-
ing any annuity should be paid the present value of
the original and increased deferred benefit obliga-
tions discounted from the earliest retirement age.
The parties also agree that the surviving spouses
and heirs of deceased participants who previously
received lump sum distributions should be paid the
present value of the increased benefit discounted
from the earliest retirement age in a lump sum dis-
tribution. These proposals are consistent with the
Plan's existing provisions. See 2007 Plan 88 4.7,
4.13(e)(4).
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5. Locating Participants, Spouses, and Beneficiar-
ies

The parties disagree over the extent to which
Defendants must seek to locate participants,
spouses, and other beneficiaries for whom Hilton
presently does not have contact information. Ac-
cording to the declaration of Javier Hernandez,
Hilton's Plan administrators have worked in con-
junction with PBI to locate these individuals. See
Hernandez Decl. 1 13. Plaintiff essentially contends
that Hilton should be able to do better than it is
presently doing with its location efforts. However,
Plaintiff has not offered any better alternative op-
tions for locating these participants. Accordingly,
the Court declines to order Hilton to take additional
steps beyond utilizing PBI to locate these individu-
as.

6. Pre- and Post—Judgment I nterest

[10][11] The parties agree in their briefs that
the appropriate rate for pre-judgment interest is 6%
per year in accordance with D.C.Code § 28-3302.
However, the parties disagree over whether pre-
judgment interest should be simple or compound.
“[T]he determination whether to award simple or
compound interest is a matter largely within the
discretion of the district court.” Rite-Hite Corp. v.
Kelley Co., 56 F.3d 1538, 1555 (Fed.Cir.1995).
Plaintiff argues that compound interest is the most
appropriate mechanism for ensuring adequate relief
for older class members who have been denied be-
nefits for many years. See McKesson Corp. v. Is-
lamic Republic of Iran, 752 F.Supp.2d 12, 22
(D.D.C.2010) (“Prejudgment interest at a com-
pound rate is appropriate under federal law where
simple interest is insufficient to make plaintiffs
whole.”). The Supreme Court recently noted that it
is “heresy” in the actuarial world not to account for
the time value of money, see Conkright v. From-
mert, —U.S. ——, 130 S.Ct. 1640, 1650, 176
L.Ed.2d 469 (2010), and other courts have noted
that compound interest is more likely to provide
complete compensation. See, e.g., Am. Nat'l Fire
Ins. Co. ex rel. Tabacalera Contreras Cigar Co. v.
Yellow Freight Sys., Inc., 325 F.3d 924, 938 & n.
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11 (7th Cir.2003) (describing compound interest as
“the norm” in federal-question cases). Accordingly,
the Court finds that it is appropriate*45 to com-
pound prejudgment interest annually at a rate of six
percent.

Post-judgment interest is governed by 28
U.S.C. § 1961. That statute provides that “[s]uch
interest shall be calculated from the date of entry of
judgment, at a rate equal to the weekly average
1-year constant maturity Treasury yield, as pub-
lished by the Board of Governors of the Federal Re-
serve System, for the calendar week preceding[ ]
the date of the judgment.” 28 U.S.C. § 1961(a).

IV.CONCLUSION

The Court has now reviewed the parties' sub-
missions on remedies and made final rulings on the
issues contested by the parties. As explained above,
the Court shall not preclude Hilton from applying
offsets for NYHA or union benefits earned in con-
current periods of service. The Court shall require
Hilton to send a notice and claims form regarding
potential union service to all participants whose
service date or hire date precedes their first year of
participation in the Plan. The Court rejects
Plaintiff's claim that Hilton has applied improper
equivalencies to salaried employees. The Court de-
clines to remedy any violations based on pre-
ERISA service because it is outside the scope of
Plaintiff's claims in this action. The Court also de-
clines to order Hilton to produce additional records
or reverse changes that were made as part of its
data validation efforts between 2002 and 2009. The
Court rejects Plaintiff's proposal to award back pay-
ments based on the assumption that participants
would have elected to receive benefits at the earli-
est possible retirement date. The Court also en-
dorses Defendants' proposal to award lump sum
distributions in accordance with the Plan's existing
provisions. The Court shall not require Hilton to
presume a qualified joint and survivor annuity for
participants who previously elected a different form
of benefit. The Court shall award prejudgment in-
terest at a rate of six percent, compounded annu-
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(Citeas: 826 F.Supp.2d 25)

aly.

The Court shall publish a final remedial order
that contains the Court's rulings with respect to
equitable relief as expressed in this Memorandum
Opinion and the Court's September 7, 2010 Memor-
andum Opinion. Defendants have indicated that
they will need to amend the Plan to implement the
Court's rulings. After Defendants have drafted the
Plan amendment, the Court shall adopt the Plan
amendment as part of a subseguent implementation
order. The Court shall require Defendants to revise
their benefit and vesting calculations in accordance
with the Court's ruling and provide that information
to the Plaintiff for review. In the event that the
parties disagree about the calculation of benefits or
vesting service with respect to any individual parti-
cipants pursuant to the Court's rulings, the parties
shall confer in an attempt to resolve their disputes.
If they are unable to resolve these disputes, the
Court shall require the parties to proceed before a
magistrate judge, who shall make a report and re-
commendation as to the calculations for each dis-
puted participant, subject to review by this Court.
The parties' disputes must be limited to issues that
were determined by this Court in the liability and
remedy phases of this litigation; the parties shall
not be permitted to raise new issues that the Court
has not previously addressed. Other disputes about
individual participants' benefits may be resolved
through the Plan's internal claims procedures.

The Court declines Plaintiff's request to adopt
the specific vesting and benefit determinations for
each class member in its final remedial order. The
Court's final *46 remedial order accompanies this
Memorandum Opinion.

D.D.C.,2011.
Kifafi v. Hilton Hotels Retirement Plan
826 F.Supp.2d 25
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